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APPELLANT’S REPLY TO NOTICE OF SUPPLEMENTAL AUTHORITY

The cases cited in IHS’s latest Notice of Supplemental Authority add nothing to the
matter at hand, and do not stand for the propositions for which they are offered.

Southern Ute Indian Tribe v. Michael O. Leavitt, et al., No. 05-988 WJ/LAM (D.N.M.
Oct. 18, 2007)(Doc. 66) concerned the propriety of certain language IHS sought to include in an
ISDA annual funding agreement for fiscal year 2008 (language which as described, though never
quoted, 1s unlike anything in ASNA’s 1996-2001 funding agreements at issue here). The
Court’s opinion followed an earlier opinion rejecting as unlawful THS’s attempt in fiscal year
2005 to decline to award any contract in response to a Tribe’s refusal to accept restrictive
contract support cost payment language. Southern Ute Indian Tribe v. Leavitt, 497 F. Supp.2d
1245 (D.N.M. 2007).

In the dictum that IHS cites, Judge Johnson obliquely expresses skepticism about the
effect of certain appropriations Act language on the government’s liability. But when Judge

Johnson directly addresses the issue head-on, he is far more circumspect:



The United States Supreme Court’s decision in Cherokee Nation of

Okla. v. Leavitt, 543 U.S. 631 (2005) suggests, as this Court has

noted, that “the Government’s obligation to pay CSC may be

different when there are no unrestricted funds available to pay

them.”
Southern Ute, Mem. Op. at 8, n.7 (emphasis added) (quoting Judge Johnson’s earlier opinion,
Southern Ute, 497 F. Supp. at 1256.). That is hardly a holding on the matter.

IHS’s reliance on Greenlee Construction, Inc. v. GSA, CBCA 416 (March 6, 2007) also
misses the mark. The ASNA appeal involves a tolling question. Greenlee does not. As ASNA’s
briefing has demonstrated, simply labeling a limitations provision as “jurisdictional” does not
answer the tolling issue presented here, much as THS might prefer otherwise.
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